Rubin, Winston, Diercks, Harris & Cooke, L.L.P.

Communications Law

March 2005

NEWSLETTER

FCC Reaffirms
Single Channel
Carriage Requirement

The FCC has denied broadcasters’ petitions for reconsid-
eration of its 2001 ruling that cable systems are not required to
carry both the analog and digital channels of a broadcast tele-
vision station during the transition to digital television. In
that prior decision, the First Report and Order in Docket 98-120,
the Commission also ruled that cable systems are required to
carry only one program stream from a digital TV station that
has divided its spectrum into multiple independent and unre-
lated program streams. The agency reaffirmed this ruling as
well, rejecting broadcasters’ petitions to reverse it. This deci-
sion is identified as the Second Report and Order and First Order
on Reconsideration in this docket.

The Communications Act establishes must carry rights
for full service television stations on cable systems in their
Designated Market Areas. However, the Commission deter-
mined in the First Report and Order that “the statute neither
mandates nor precludes the mandatory simultaneous car-
riage of both a television station’s digital and analog chan-
nels.” The Commission therefore had to look to the courts
for guidance. The Supreme Court had upheld “must carry”
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House Passes
Indecency Bill

The U.S. House of Representatives has passed
H.R. 310, the Broadcast Decency Enforcement Act of
2005. This legislation would substantially increase
the penalties for broadcasting obscene, indecent or
profane material.

The maximum fine that the FCC could levy would
be $500,000 per violation. Performers and announcers
who commit on-air violations would be subject to
penalties as well as the broadcast stations that air
objectionable material.

However, at the same time, the bill lists several
factors that the FCC should take into consideration to
weigh the culpability of violators, and the severity of
the penalties to be imposed. These include (1)
whether the offensive material was live or recorded,
and scripted or unscripted; (2) whether the violator
had a reasonable opportunity to review recorded or
scripted programming or had a reasonable basis to
believe live or unscripted programming might contain
obscene, indecent or profane content; (3) if the viola-
tion invelved live or unscripted programming,
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Changes Proposed for
DTV Receiver Schedule

The Consumer Electronics Association and the Consumer
Electronics Retailers Coalition ("CEA-CERC") have filed a
Petition for Rulemaking with the FCC, asking the
Commission to revise the schedule it had established for the
gradual phase-in of a requirement that television receivers be
capable of receiving over-the-air digital signals. The agency
has released a Notice of Proposed Rulemaking in Docket 05-24 to
consider this proposal.

In 2002, the Commission set the following schedule for
consumer television receivers shipped in interslate commerce
or imported into the United States to be DTV ready.

* 36" screens and above: 50% of all units must be DTV
capable by July 1, 2004; 100% of all such units must include
DTV tuners by July 1, 2005.

* 25" to 36" screens: 50% must have DTV tuners by July
1, 2005; 100%, by July 1, 2005.
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